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the giving up upon demand is in reliance upon the offer of reward. It may 
be argued that notification of the finding given the loser by the finder 
supplies sufficient consideration, although the finder is bound by law 
to do that also. 4 And it seems that this is the correct ruling on 
principle, for although it is the finder's duty, under the Code, to notify 
the loser it partakes more of the nature of a moral obligation than of 
a legal duty. There can be no question, however, that the giving up of the 
property upon the loser's demand is a legal duty and not merely a 
moral one. Therefore, it is submitted that there must be something 
over and above the mere restoration upon demand to constitute con- 
sideration sufficient to support the promise of reward. This point seems 
never to have been directly passed upon in this State. H. S. D. C. 

Contracts: Validity of Condition Against Assignment Under Section 
715 Civil Code. — A point of possible interest, though one not discussed 
by the Court nor apparently argued by counsel, is suggested by the de- 
cision of the District Court of Appeal for the Third Appellate District 
of California in the case of Butler v. San Francisco Gas and Electric 
Company. 1 The Court holds, in that case, that a provision in the con- 
tract that it shall not be assigned renders an assignment thereof void, 
so that, notwithstanding the attempted assignment by the original 
party, he continues to be the owner of the rights accruing under the 
contract. The point suggested by the opinion is, How can a condition 
of this sort be reconciled with the provisions of section 715 of the 
Civil Code? 

That section, it will be remembered, provides that "the absolute 
power of alienation cannot be suspended by any limitation or condition 
whatever, for a longer period than during the continuance of the lives 
of persons in being at the creation of the limitation or condition." It 
is plain that a condition such as that in question, which is not made 
dependent upon lives in being, may, by possibility, restrain the aliena- 
tion beyond the permitted limit, and nothing can be clearer than that 
all one has to show to defeat a condition or limitation of this sort is 
a possibility of its offending against the law. The peculiar fascination 
concerning questions of restraints on alienation and perpetuities is that, 
in this field, and, we believe in this field of law only, the human mind 
may cut loose from all experience and indulge itself freely in flights 
of fancy. Elsewhere, even in the criminal law, where it is still sufficient 
to raise a reasonable doubt to secure victory, the test of common sense 
and of probability have tended to usurp the strict logic of the law. It 
will not be sufficient at the present day, as it once was, to suggest, in 



* Sections 1865 and 1867, Civil Code. 

1 16 Cal. App. Dec. 946 (May 29, 1913). 
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a prosecution under the game laws, where the evidence shows that the 
defendant aimed a gun at the game, pulled the trigger, exploded the 
charge, and that thereupon the birds fell dead, that they may have died 
from fright for there was no proof that the gun was loaded with shot. 2 
It is, however, still sufficient to defeat a testator's intention, if he 
leaves property to such children of his sister as shall attain thirty 
years, even though the sister is seventy-five years old, to suggest that 
she might have children born subsequently to the date of the testator's 
decease. The quotation made by Professor Hohfeld in his article in 
last month's number of this Review from Maitland's Collected Papers 
to the effect that the law of real property is "full of rules which no 
one would enact nowadays unless he were in a lunatic asylum" is well 
illustrated by the application of the rule against perpetuities. 3 

So far as we can discover, the question as to the validity of a con- 
dition against alienation imposed upon the owner of a contract right 
has not been considered by the courts. It has been said, however, by 
the highest living authority on the rule against perpetuities that "while 
the creation of an obligation is no part of the law of property, the trans- 
fer of such obligation when created is as much part of the law of property, 
as the transfer of a house or a table." 4 And the Civil Code of California 
plainly recognizes the right of property in an obligation. 5 It would 
seem, therefore, that so far as the rights under a contract may be re- 
garded as property, the great principle in favor of the alienability of 
property should apply. But this does not mean that the parties may 
not stipulate for the personal performance of any contract, even though 
it does not require skill or credit. But when, through performance, the 
right to compensation arises in favor of the person making the per- 
formance, we are dealing with a property right strictly, and it would 
seem that the provisions with respect to the restraint permissible on 
alienation become applicable. O. K. M. 

Criminal Law: Miscarriage of Justice: Constitutional Amend- 
ment. — Portia's complaint concerning the ease with which good advice 
may be given and the difficulty of following it, finds perpetual illustra- 
tion in statute and constitution making. It was, for example, very easy 
for the distinguished lawyers constituting the American Bar Association 
to announce the formula that criminal cases should not be reversed for 
technicalities or for immaterial errors, and it was just as easy for the 
people of California to adopt the formula as a constitutional amendment. 



2 Best on Evidence, (11th Eng. ed.) sec. 325. 

3 For a full discussion of the California law on the subject of re- 
straints on alienation see Professor Hohfeld's article, 1 California Law 
Review, pp. 320 et seq. 

4 Gray: The Rule against Perpetuities (2d ed.) sec. 329 note 4. 

5 Civil Code, sec. 655; "There may be ownership . . . . in all 
obligations." See also, Civil Code, sec. 1458. 



